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The “Disclosure principle” and the Credit Crunch
§1. The true an fair view accounting principle:
“you manage what you measure”

The true and fair view accounting principle is a standard of conduct regarding reporting and disclosing. Financial statements are considered as an “ information medium” which meets the principles of “neutrality” and overall true and fair view.

“ The objective of financial statements is to provide

Information about the financial position, performance

And changes in financial position of an enterprise

That is useful to a wide range of users making

Economic decisions ”

Corporate financial reporting and corporate governance are closely intertwined. In theory, a well-functioning capital market should create adequate linkages of information, incentives, and governance between corporate insiders and outsiders.  

Luis Lowenstein, in his article Financial Transparency and corporate governance: you manage what you measure 
, expounds the historical origins of the Reporting and Disclosure Regime in the United States. The roots of this financial disclosure system lie in the securities laws of 1933, proposed by President Roosevelt an adopted by a Congress fearful of a loss of confidence in US financial markets brought on by the Great Depression.  By the 20s the New York stock Exchange had become central to American capitalism, some major companies, such as the Pennsylvania Railroad, already had some 200.000, or even more shareholders.
 

The Securities act of 1933 imposed on the underwriters and issuers of new stock offerings disclosure requirements so detailed, and with such strenuous penalties, that some observers truly believed that grass would grow on Wall Street. More important still was the Securities Exchange Act of 1934 which created the reporting disclosure framework and gave it the power to write and police the specifics of corporate financial reporting: the insider trading restrictions, the proxy voting system, as well as a variety of matters relating more narrowly to broker-dealers and the operations of markets
. There are more than nine statutes under which the SEC operates. And the recurrent theme throughout is disclosure, again disclosure and still more disclosure. 

American markets have become broad enough and deep enough to enable an array of issuers to raise long-term. The have been attractive to foreign companies which at home would find new equity capital available not at all or at high cost. 

Unlike some European countries, America is not burdened by a requirement that financial accounting follow tax accounting. And unlike Japan, we do not confuse financial reporting goals with national fiscal policy. 

FASB statements require banks and others to mark to market on their books securities that have declined in value, even though the losses have not been realized and therefore cannot be recognized for tax purposes.  Transparency is an eleventh commandment of American life generally, not just of financial markets. Americans insist  on open hearings all through government. In Lowenstein’s own words:

“We open up to public scrutiny under 
The Freedom of Information Act the 

Records that elsewhere would be kept

Confidential; we relentlessly pursue

The tax returns and business dealings

Of almost anyone seeking high 

Public office. We do all this as part

Of the public’s unquestioned , if 
Sometimes exaggerated  “right to know”. 
It comes as no surprise that what is

So ubiquitous in our society should

Affect the financial reporting of the

Country’s major businesses”

The SEC has the statutory right to prescribe, in whatever detail it chooses, the accounting practices and standards employed by publicly owned companies. 
 In practice, the Commission has long done what it has done elsewhere, namely, allow a so-called self-regulatory organization to write almost all the rules  The initiative remains therefore in the private sector, subject to more-or-less intensive SEC oversight.

In practice the rule-making is the product of a pragmatic give-and-take , rather than of abstract logic or government fiat. 
 The financial disclosure system , while intended to permit investors and creditors to make rational decisions, and to make markets fair and efficient, in fact has the quite independent effect of forcing managers to confront disagreeable realities in detail and early on, even when these disclosures may have market consequences.
 But financial reporting should not be confused with financial analysis which does deal with the future. Financial statements report on performances that have already occurred, not on management’s forecast.
The basic ideas is that the disclosure system brings corporate managers to bend to the judgement of the market. To the extent that accounting data are important, the stock market itself will force managers to publish them.  Security analysts prefer data that are objective , comparable and auditable. 
 For the continuing shareholder, financial reports offer the most articulate and precise review of the stewardship of the enterprise. In the words of L. Brandeis, “sunlight is said to be the best of disinfectants; electric light the most efficient policeman”. The principle of sunlight, reflected in the mandate disclosure under SEC rules, works particularly well with respect to various conflicts-of-interest transactions.  Income is thus recognized when it is earned
In reality, credit analysts at NSRO’s utilize company provided confidential information in determining public ratings. CSFTs appear to have been used in illegal scheme that misrepresented the financial conditions of public companies to investors and regulatory authorities
The Parmalat North America case challenges the system of disclosure.  Enron and Parmalat  are two of the most dangerous challenges to the America financial and ethical culture. In both cases a number of leading international financial institutions found a way to hide true “accrual basis accounting” and avoid disclosure thereby misrepresenting the true condition of the Group and inducing  investors and regulators to accept a false evaluation of the company value or, in other words, shaping a false judgement by the markets  

.
§2. Secured Credit transactions
Securitization is the strategy Parmalat has adopted for fraud in the market.

Recent amendments to article 9 of the  Union Commercial Code greatly simplified the process of creating a secured credit transaction 
.  Meanwhile lawyers continue to refine security interest legal opinion practices. We can discern a trend of increasing complexity of secured credit transactions, particularly in largely syndicated loans.

The security interest insurance policy is a mechanism for transferring certain transaction responsibilities from the deal lawyer to the insurance company. 
 The role of the lawyer is that of a transaction cost engineer. 

The cornerstone of securitization strategy requires that a debtor designate a single trustworthy third party to act as the nominee for all its secured lenders, both in public filings and in certain other security documentation and to maintain copies of filings and other documents relating to the debtor’s voluntary secured credit transactions and of “lien searches”. This third party is the lien lord who will tell the truth to potential new lenders about the secured credit status of the debtor. The LOTL structure also allows debtors to create alternative priority orderings.  

Section 9-502 (a) of the UCC lists the elements that must be contained in a financing statement. It states that a financing statement is sufficient only if, among other things, it :

Provides the name of the secured party

Or a representative of the secured party”

In many cases, the debtor is not a single legal group but instead is a “ borrowing group” consisting of multiple legal entities that are members of a consolidated family of companies.  

Further, the creditor is not a single lender but instead is a syndicate of lenders that desires a blanket lien on all assets of the borrowing group. 
In a typical large secured credit transaction, an individual creditor does not lend to an individual borrower. Instead, numerous lenders, represented by one or a small number of agents, form a syndicate. The agent likely arranges the syndicate at the request of the borrower to raise a specific sum. The agent negotiates the terms of the credit agreement with the borrower for the syndicate. Neither is a borrower likely to be a single legal entity. Rather the borrower is a group of companies that report financial results on an consolidated basis.

But a recent count of the top twenty-five companies in the Fortune 500 list that are users of subsidiaries in tax heaven jurisdictions reveals an average of approximately 660 total subsidiaries- of which an average of approximately fifty-seven were formed in tax heavens. This reflects an increase from the 1997 average of approximately 310 total subsidiaries, of which an average of approximately sixteen were formed in tax heavens.

A common explanation for the syndication process is that, when sums get large, individual lenders lack the funds necessary to supply all the credit needs a borrower or do not want to supply these funds because of a desire to diversify investments. The lenders, thus, must band together so that collectively the sums required by the borrower may be advanced. 
 Based on this signal, syndicate members participate in the loan after conducting more limited due diligence than they would conduct in the absence of the signal. In effect , the participants join syndicates based on the brand name of the agent, thus saving them costs. 
Interestingly, in syndicated loan documentation, the agent expressly disclaims responsibility for information about the borrower. The syndicate members confirm in writing that they are relying on their own investigation of the borrower. Typically, this investigation consists of reviewing bank disclosure book, prepared by the borrower, with the help of the agent, describing the loan and the borrower. The notion that a lead bank has special access to information about a borrower has led to the phenomenon that a company stock prices rise when it announces a new credit facility. In effect, the security markets take a free ride on monitoring provided by banks.
 

The concept of “borrowing group” is important to understand. A paradigmatic corporate structure starts with a top-tier holding company owned by multiple investors. In turn, this top-tier holding company owns 100 percent of a second holding company. This second holding company  owns multiple subsidiaries. The lending syndicate makes loans to the second holding company as the “primary debtor”
. The top tear holding company provides a downstream guarantee of the loans. The subsidiaries provide upstream guarantees of the loans. The primary debtor borrows money  from the syndicate and transfers the loan proceeds to those members of the consolidated group that needs funds. Typically, the primary debtor transfers funds to other legal entities in the group by making inter-company advances or loans, though sometimes transfers may be made as capital contributions. 

This system of guarantees and advances break down the boundaries of limited liability created by the myriad legal entities in a consolidated group of companies and creates a single economic unit. In a secured financing, each member of the borrowing group- other than the borrower- grants a security interest in its assets to secure repayments of its guarantee. The borrower grants a security interest in its asset to secure directly repayment of the loans. 
  The guarantees are structured as guarantees of payment rather than as guarantees of collection.

Bank lending has evolved from single lender loan to syndicated credit facilities. Today the syndicated loan market is one of the largest capital markets in the world, generating approximately $ 1 trillion in new loans annually in the United States-based transactions alone.

The way to preserve the high rates of return in default scenarios is to bring a higher percentage of debtors’ assets under the umbrella of a perfected security interest as a greater percentage of a debtor’s funding needs are supplied by the syndicated credit. In the ideal secured lending world, all assets reflected on a borrowing group’s balance sheet would be included in the collateral package.

To facilitate portability, an independent SP company is formed to act as lien lord for a debtor. If the debtor is a holding company for subsidiaries, the same lien lord will act for each member of the consolidated group of companies that form a borrowing group.

§4. Eureka and Archimede PLC Securitization: 

A Critical Case of Secured Credit

Parmalat was a borrowing group. We need to scrutinize the credit agreements in all details to understand how the program worked.

In a letter addressed to the Milan prosecutors, Citigroup explains that securities is a common method by which many major banks arrange for finance to be provided to a customer. These customers include government as well as corporate entities. Regarding the provision of funding,  a financial institution may do this by lending funds directly from the market 

Citigroup provides a range of services to its customers including the provision of funding. It may do this by lending funds raised directly from the market or, as in this case, by managing funding through a non-Citigroup entity, like Eureka
Eureka Group was established in 1994 to provide asset securitization to corporations resident in member countries of OECD, such as other banks HSBC, ABN AMRO, RBS, Banca Intesa.  Citibank NA has securitized receivables payable to Parmalat Group, through a securitization program arranged by SWISS BANK CORP in 1995, for USD$200 million repaid in 2000. 

Eureka does not form part of the Citigroup group of companies and its directors are not Citigroup’s employees. Eureka is a UK public limited company. Because Eureka is utilised by Citigroup for securitisation for numerous different customers and Citibank NA continuously acts as its agent in such securitisations, Eureka operates from Citigroup’s business premises in London. 

In Citigroup’s own words: 

“It publishes fully audited annual accounts conforming to UK accounting standards and has subsidiaries in the USA, Italy and the UK. At no time has the program relating to Parmalat amounted to more than approximately 10% of the

Total funding provided by the Eureka group” 

As I have suggested, the cornerstone of securitization strategy requires that a debtor designate a single trustworthy third party to act as the nominee for all its secured lenders, both in public filings and in certain other security documentation and to maintain copies of filings and other documents relating to the debtor’s voluntary secured credit transactions and of “lien searches”.

Eureka has been since 1995 the primary mechanism by which Citibank NA, now part of Citigroup, has securitised trade receivables payables to the Parmalat Group . In order to provide financing to Italian customers, Eureka established in 1994, under the relevant Italian regulations, a subsidiary incorporate in Italy: Archimede Securitisation SrL
Citigroup also underwrote or served as a dealer in offerings for billions of dollars worth of Parmalat debt securities, based on completely false financial information, knowing that Parmalat desperately needed the capital to keep its scheme ongoing and undetected.

Citigroup also maintained Parmalat accounts in New York and elsewhere, through which it facilitated the illicit transfer of Parmalat funds to accounts owned and controlled by Tanzi family members and/or Zini & Associates. Finally, Citigroup also participated with Parmalat to conceal Parmalat’s deteriorating financial condition by using the Company’s double billing scheme to structure and manage a securitization program for these double billed receivables.

When Citigroup went on to arrange its securitized program for Parmalat it followed carefully all the various steps I have outlined. And it is indeed this aspect which makes of Parmalat such an interesting case in the American context of the “financial disclosure system”.

On 21 October 1994, Citibank had obtained a mandate from Parmalat to structure a securitization program. 

On 19 July 1995, Citigroup and Parmalat signed the Receivable Purchase Agreement, amended on 27 July 1998, and 13 March 2000.  

On December 1995 investors were offered securities relating to a securitization program ( SBC) for the purchase of receivables from certain members of the Parmalat Group,  structured by SBC Warburg, summarized as follows:
1 Parmalat Food Corporation BV issued senior and junior notes listed on the London Stock Exchange;

2.The proceeds of this issuance were applied in order to purchase Italian and US receivables from, among others, the Parmalat Group, Parmalat SpA and Giglio
3. The necessary credit support- in order to maintain adequate rating-  was provided by the subscription for cash of subordinated loan notes by Curcastle, a company based in Curacao, in the Dutch Antilles.
Under the 1995 Program, the Parmalat Italy entities could offer to sell to Archimede receivables at regular intervals at a purchase price fixed by reference to the Agreement for the Purchase of Receivables. In practice, according to the Citigroup’s statement, if Archimede were to accept the offer from Parmalat, the purchase price was approximately an average of 85% of the face value receivable sold by Parmalat to Archimede. The remaining average (16%) was treated as 

a deferred of the purchaserance which would only become payable by Archimede or Parmalat when the full face value of the trade receivable had been collected.
This structure provided Archimede with the necessary credit support through its mechanism of reserve and purchase price deferral. The point is, however, that Archimede, the “Italian customers”, could reserve for themselves the Parmalat receivables as a guarantee of the Parmalat Group debt.   Trade receivables accruing to Archimede  were in reality a transfer from Parmalat entities to the Parmalat’s insiders who had reached the credit agreement with Citigroup.
In 1998, the program was reduced to a maximum of lit 50.000.000.000 ( Euro25 million). And in the summer of 1999, Parmalat informed Citibank it wanted to consolidate its securitisation facilities on a global basis and had requested tenders for the structuring of a US$ 300.000.000. equivalent transaction which would include Canadian, US and Italian receivables pools. A three country deals. 
On 31 March 2000, the receivable purchase agreement for the Canadian receivables was entered into between Eureka-Citibank, Parmalat Dairy & Bakery Inc., Parmalat Food  as sellers.
On 23 November, 2000, document was signed and  additional reserves for Archimede were provided again through the subscription by Curcastle of an additional subordinate note in relation to the extension of the existing $300 in facility in order to incorporate sales of receivables from two Parmalat USA entities: Farmland Dairies and Milk Prod of Alabama. In the context of the 2000 Pogram Curcastle Corp. subscribed subordinated notes for approximately USD$79 m.. The subordinated note are only repayable to Curcastle if and when amounts funded by Eureka’s commercial papers under the global securitization program were reduced to zero.
Subsequently Citibank was instructed by Claudio Pessina that the 2000 program should provide funding in the following order of priority:

1. Parmalat Europe E 235.000.000

2. Farmland Dairies and Milk Products: Us$ 41 ml;

3. Mother’s care & Cookies and Archway: US$14ml;

4. Canada CND$ equivalent of any residual funds.

On December 2001, two further entities were added to the program: Mother’s Cake and Archway Cookies, while the program extended to a global maximum of US$ 340.000.000.

The Credit Agreement is clear:

“A company like Eureka, either directly or indirectly, or through its subsidiaries, provide funds to a customer by purchasing receivables payable to trade debtors. These assigned debtors would otherwise have been obliged to pay to the company selling the receivable: Parmalat entities.

The commercial rationale is the can earn income by charging fees for the various roles it ha, the funding entity can collect or trade receivables that have been bought as a discount and the funded entity receives immediate liquidity.”

Eureka funds itself through two wholly owned subsidiaries, Eureka Securitization Inc. incorporated in Delaware, USA, which issues commercial papers for is investors in the US markets, and Eureka EMTN Funding plc, registered in UK, which issues medium term notes to EU investors, in the European and American markets.

Both these  subsidiaries then lend the proceeds to Eureka which may also finance itself directly in the euro-commercial paper market. 
In 2000 Parmalat asked to extend  the scope of securitization and two separate receivable agreements were entered into.

1. By Archimede ( Purchaser) in relation to Parmalat SpA in Italy (the seller )  

2. By Eureka in relation to Parmalat companies in the USA ( sellers)

3. By Eureka (purchaser) in relation to Parmalat companies in Canada (sellers).

The 2000 program was subject to a global maximum of US$ 340.000.000 on 19 December 2001, with the addition of further US entities as seller in the US:

1. A. Andersen, Eureka Sec. Plc, Financial Statement 31 Dec. 1997

2. Eureka Securitisation PLC, Delaware, the ultimate parent company and controlling entity.

It should be noted that Archimede PLC was not subject to any supervision, according to British company laws, given its small size. Furthermore, Eureka was based in Delaware, a state characterized by lax regulations and oversight.  On May, 2004, the US DOJ, US Attorney Office, writing to answer a request of assistance from Italy in the matter of Parmalat wrote to Milan prosecutions office that:
“The General Corporation Law of Delaware permits any person, partnership, association or corporation to form a corporation without regard to such persons or entity residence , domicile or state of incorporation by filing a certificate of incorporation with the Division of Corporation in  the Department of State”
Any corporation is required to maintain a registered office that need not be the same as its place of business.

Eureka has debt listed on Luxembourg Stock Exchange.  A stock exchanges where oversight is notoriously very lax indeed.
 

Les holdings 1929 ou les SOPARFI sont constituées sous la forme de sociétés anonymes ou de sociétés à responsabilité limitée. 

La constitution sous forme de S.A., de loin la plus fréquente, nécessite la présence de deux actionnaires minimum - personne morale ou physique, résidente ou non-résidente -, l'existence de trois actionnaires au minimum - personne morale ou physique résidente ou non-résidente -, un capital minimum de 1,250 MF luxembourgeois dont un quart doit être libéré le jour de la constitution. 

La constitution du holding 1929 ou de la SOPARFI sous forme de société anonyme permet, de surcroît, l'émission d'actions au porteur, cessibles immédiatement. 

S'agissant des exigences de publicité au registre du commerce et des sociétés, il n'est pas nécessaire de fournir la composition du portefeuille, l'identité des créditeurs ou débiteurs. 

En cas de constitution d'une société holding milliardaire, qui bénéficie, lors de sa constitution ou ultérieurement, d'un apport au moins égal à un milliard de francs luxembourgeois d'une société étrangère, l'arrêté grand-ducal du 17 décembre 1938 prévoit des règles de fonctionnement particulières : 

· l'Assemblée générale des actionnaires de la holding peut se tenir à l'étranger, en cas de force majeure appréciée par le conseil d'administration. Les règles de publicité applicables seront celles du lieu où se sera tenue la réunion (art. 9 et 19 de l'arrêté grand-ducal du 17 décembre 1938) 
 

Curcastle was based in the Dutch Antilles, Georgetown, untrammelled by regulations[CALOGERO] So the funds could flow from unregulated centres to Eureka’s subsidiaries finally reaching Eureka PLC UK, London, or Eureka Delaware, once the trade receivables has been put in order. An act that breaks British security laws. At this stage Eureka transferred financing to Citigroup.

Parmalat financed Citigroup through its secret channels, while the bank went on to invest the funds in a number of companies and ventures it had agreed upon with the Parmalat insiders. In reality, the Bank was one of the insiders.

So, both Archimede and Eureka were in fact free from a serious regulatory oversight and could transfer funds to the company listed by Parmalat’s managers. Funds coming from Curcastle, incorporated in a locality where no regulatory authority works and represented by a law-firm, Maduro & Curiel,  tie to Zini & associates, which has once assisted BCCI, the drug-dealers and terrorists’ bank. 

By 1995, Parmalat was losing about $320 million a year in its South American operations alone. Tonna (Parmalat’s CFO) and Tanzi (Parmalat’s CEO), along with two Grant Thornton partners, Lorenzo Penca and Maurizio Bianchi, decided to camouflage the losses through the three shell companies: Curcastle N.V. (“Curcastle”), Zilpa N.V. (“Zilpa”) and Dancent N.V. (“Dancent”). Penca and Bianchi, acting as agents for, with the authority of, and for the benefit of, Grant Thornton International, designed a scheme to use Curcastle, Zilpa and Dancent and other shell entities to improperly remove debt off Parmalat’s consolidated financial statements and artificially inflate reported assets. 
The Grant Thornton partners helped form Zilpa one or two years after Curcastle was formed, incorporating Zilpa as a wholly–owned subsidiary of Curcastle with the same address. Both of these entities were wholly-owned by Parmalat Netherlands N.V., which in turn was owned by Parmalat’s Austrian unit, [CALOGERO-LUCISANO] Parmalat Austria G.m.b.h. (formerly known as Gromig Beteiligungs G.m.b.h.), which in turn was wholly owned by Parmalat S.p.A. The Grant Thornton partners also helped form Dancent and later Contal S.r.l. (“Contal”), incorporated in Italy.

The bogus sales transactions, improper accounting, and the removal of debt off Parmalat’s consolidated financial statements typically involved several steps, beginning with Parmalat’s issuance of false invoices to the Parmalat Group subsidiary (Curcastle, Zilpa, Dancent or Contal), and then charging costs, interest and other fees to make the invoice appear legitimate.

Parmalat then recorded the amount of that invoice as an asset on its books. Parmalat provided the subsidiary with thirty days to pay the invoice, in part as an excuse to enter into a related transaction with various banks in order to receive payment for the non-existent sales.
The consolidated subsidiary (Curcastle, Zilpa, Dancent and Contal) never purchased any products from Parmalat that they could resell,  [CALOGERO]so they had no funds to pay the bill which had been assigned to the bank. However, Parmalat loaned the consolidated subsidiary the money (received from the bank) to pay the bank. Parmalat recorded the transfer as an asset (an investment in the subsidiary), rather than as a loan, which it actually was.
At the end of the accounting period, Parmalat assigned the credit and attendant liability of the consolidated subsidiary (under the false invoice) to one of the non-consolidated subsidiaries (Rushmore,[CALOGERO] Kelton and Carital), and deleted the credit entry on Parmalat’s books denoting the consolidated subsidiary’s liability to Parmalat, while recording the same amount as an asset (a debt obligation owed by the non-consolidated subsidiary) to Parmalat. By assigning the consolidated subsidiary’s liability to an off-balance sheet entity, Parmalat removed a liability from its consolidated financial statements, and treated its loan to its subsidiary (made with the funds received from the sale of the bills to the bank) as an investment by Parmalat in its consolidated subsidiary, and as an additional asset on Parmalat’s books.

It is clear that Parmalat did not invest the funds in its commercial activities. It is clear that these operations were arranged to hide the routes funds had taken away from shareholders and regulators. The billions Parmalat raised cannot be counted as debt but as hidden investments, recorded as operations to remove liability from Parmalat consolidated financial statements.

Bonlat was formed to hide accounting entries that could not be justified, and to hide losses that, if reported, would have prevented the Company from obtaining funds in the capital markets through bond offerings. Grant Thornton’s role in Bonlat’s creation was critical. 
Tonna admitted that 
“Bonlat . . . had its origins in colloquies with the auditors of Grant Thornton” who “asked us to give them authority to audit Bonlat . . . so they could continue to certify the balance sheets notwithstanding their knowledge of the falsifications in them.” 
Bonlat became the main supplier of funds to Eureka.

Zini and Associates’ law-firm, and the other law firms that he ran, were also directly involved in the Bonlat’s creation and the on-going efforts to hide Parmalat’s losses. Bonlat transferred billion of USD to a number of entities, including banks, with which it had not developed any commercial activity or contracted any liability.

By the end of 2002, Epicurum had
 “grown” into a $625 million “investment fund” with  “transfers” of monies from several shell companies run by Zini out of New York. The result was that Bonlat reflected a nonexistent “asset” of $625 million which was incorporated into Parmalat’s consolidated balance sheets.
By 2002, Grant Thornton pointed out that should anyone review Bonlat’s books, it would be apparent that (1) the promissory notes held by Bonlat were created through phony transactions; and (2) no interest had been paid on any of the notes held by Bonlat. Thus, anyone who looked at Bonlat carefully would realize that Bonlat’s assets were fictitious. Accordingly, Grant Thornton suggested that the fictitious promissory notes be transformed into a new equity investment. Zini created this new investment vehicle – Epicurum Limited – nominally an investment fund but actually a shell entity without any activities or operations
.
The inexistent asset was incorporated into Parmalat balance sheet to cover the illegitimate transfers of assets from Bonlat and Epicurum to other entities without any justification.
§5. No liability.
Interestingly, in its Credit Agreement with Parmalat, Citigroup openly states that it cannot take any responsibility regarding the information provided by the partners. In reality, Citigroup rejected the right to know, due diligence, enshrined in the US financial disclosure system and therefore it broke the ethical rules that underpin it.

Citibank has always been fully aware of Parmalat Finanziaria true condition. It has been aware that the credit agreement was a debt-financing system and that it had no control on the regularity of Parmalat’s operations.

Nevertheless it proposed and renewed the credit agreement because it was most favourable to it  and the bank has earned an immense profit  and it has earned it by capitalizing on the lack of disclosure and the refusal to take any liability, as a consequence of its declaration that the bank could not “know”. 
But the paradox here is that under this blanket cover, Citibank has financed Parmalat debt and helped to mislead investors, regulators and markets. Furthermore, it has transferred funds, accruing from undisclosed sources, to a number of agents who in turn have reinvested the funds in a number of selected companies.

According to papers kept at the Parma Court, Bonlat has forwarded funds to Citibank. So, beside the formal credit agreement, the bank has maintained a special account, an informal or invisible account.
A proper legislation would  sanction this conduct. Any agent, dealing with securities, i. e. other people’s money, must take responsibility for her/his decisions.  This ethical or moral principle should be enshrined into the legal system. It implies more than a rule of conduct. The Liability Principle cannot be abridged. It is a derivation from the First Amendment. 

The disclosure system should be connected with liability, as indeed the Security Acts stress And both standards should be used as markers by the supervising entities to detect frauds. Rule 10(b) of the Securities Exchange Act of 1934 prohibits the 
"use or employment of . . . any manipulative or deceptive device or contrivance in contravention of such rules and regulations as the Commission may prescribe as necessary or appropriate in the public interest or for the protection of investors.".
Congress recognized that the very stability of society requires that its rules of law and of business practice recognize and protect ordinary citizen's dependant position. Congress added that unless the law extends to guarantee straight shooting in the market, the easy liquidity of resources in which wealth is invested is a danger rather than a prop to the stability of that system. When everything one owns can be sold at once, there must be confidence not to sell. Just in proportion as it becomes more liquid and complicated, an economic system must become more moderate, more honest, and more justifiably self-trusting. Given the increased public participation in the stock market over the past 70 years, and the recent rash of accounting and analyst scandals, maintaining public confidence in the market is just as important today as it was in 1934.
Analysts who have made poor predictions in good faith have nothing to fear. Section 10(b) of the Securities Exchange Act of 1934, 15 U.S.C.S. § 78j(b), targets only intentional or wilful conduct designed to deceive or defraud investors. Moreover, the Private Securities Litigation Reform Act (PSLRA), 15 U.S.C.S. § 78u-4, requires that a complaint state with particularity facts that give rise to a strong inference of scienter, rather than merely a reasonable inference. The PSLRA's "strong inference" pleading requirement should provide more than adequate protection to analysts.

But Citibank denies it has intentionally or wilfully adopted a conduct designed to deceive or defraud investors, since its credit agreements with Parmalat were all “securitized”, which means that Citibank customers earned from the transactions. Citigroup does not denies its liabilities contracted with its customer and asserts it acted with good advise and prudently.  Economic loss caused to Parmalat’s investors do not pertain to Citibank’s liability sphere.
The fraud-on-the-market theory grows out of the efficient market hypothesis. The fraud-on-the-market presumption of reliance and its relationship to market efficiency can be reduced to the following syllogism: (a) an investor buys or sells stock in reliance on the integrity of the market price; (b) publicly available information, including material misrepresentations, is reflected in the market price; and therefore, (c) the investor buys or sells stock in reliance on material misrepresentations. Of course, for this syllogism to hold, the market must be efficient; otherwise, there can be no presumption that the information has been immediately impacted into the stock price. 
Citibank could get easily away. Indeed, Parmalat’s insiders will never sue it, because they have transferred the funds exactly where they wished. Citibank’s investors will not sue the bank because it has securitized credit.  The credit agreement with Parmalat was lawful, under the existing laws. 

Citibank could be sued by the entities that have placed bonds and bond-holders. But if the other entities, like CSFB, had reached an agreement with Citibank, and securitized loans, they will not sue the leading lender. Bond-holders could and did, arguing that dependent entities have defrauded them.

A plaintiff may establish a rebuttable presumption of reliance under the fraud-on-the-market theory even when it is unaware of the fraud. In fact, a plaintiff can fulfil the transaction causation pleading requirements merely by alleging that a defendant perpetrated a fraud-on-the-market or made a material omission
. The transaction causation analysis here is straightforward. Plaintiff alleges that Defendants perpetrated a fraud on the market, thereby establishing a rebuttable presumption of reliance.

A defendant may rebut the fraud-on-the-market presumption by showing that it made no material misrepresentations because the alleged misrepresentations were already known to the market, a so-called "truth on the market" defence. However, the corrective information must be conveyed to the public with a degree of intensity and credibility sufficient to counterbalance effectively any misleading information created by the alleged misstatements. The truth on the market defense is intensely fact-specific and is rarely an appropriate basis for dismissing a complaint filed § 10(b) of the Securities Exchange Act of 1934, 15 U.S.C.S. § 78j(b), under for failure to plead materiality. 
Although the United States Supreme Court's opinion in Basic Inc. v. Levinson addressed false statements made by an issuer and not an analyst, the opinion does not limit the fraud-on-the-market presumption to that context. On the contrary, the Court stated that the theory applies to any public material misrepresentations, and that the presumption is supported by common sense and probability because empirical studies have tended to confirm Congress' premise in adopting the Securities Exchange Act of 1934 that the market price of shares traded on well-developed markets reflects all publicly available information, and, hence, any material misrepresentations. Notably, the Court's opinion makes no reference to the source of the information; the Court's concern is, instead, with the materiality of the information and its impact on the market. Applying the presumption in the analyst context is a logical extension of the Court's opinion in Basic. Much as common sense and probability support the presumption for issuers, they support the presumption for analysts. 
The fraud-on-the-market presumption applies to analysts for the same reason that it applies to issuers: when an investor purchases a stock, the price of which has been artificially inflated by a fraudulent misrepresentation, the investor has purchased the stock in reliance on that misinformation just as if the misinformation came from an issuer. 

Section 20(a) of the Securities Exchange Act of 1934, 15 U.S.C.S. § 78t(a), provides that every person who, directly or indirectly, controls any person liable under any provision of Title 15 of the U.S. Code, or of any rule or regulation thereunder, shall also be liable jointly and severally with and to the same extent as such controlled person unless the controlling person acted in good faith and did not directly or indirectly induce the act or acts constituting the violation or cause of action. 
The term "control" is not defined in the Exchange Act, but in 17 C.F.R. § 230.405 (1990) it is defined as the possession, direct or indirect, of the power to direct or to cause the direction of the management and policies of an entity, whether through the ownership of voting securities, by contract, or otherwise. 
To meet the control element, the alleged controlling person must not only have the general power to control the company, but must also actually exercise control over the company. The difficulty is in pinning down the meaning of the phrase "actually exercise control." 
 Citigroup and its related entities can argue that they did not “know” Parmalat’s true condition and therefore they dismiss the charge of misrepresentation and fraud, saying they did not cause the loss. 
The notion of fraud, however, implies that one takes on a guarantee while he is aware that it cannot properly certify it and in so doing influences markets and investors, and determines their choices and the outcomes.  Indeed, Citigroup was aware of Parmalat’s critical condition. The Credit Agreement mentions a precise clause regarding the notes: 

“they are only repayable if and when amounts funded by Epicurum’s commercial papers under the global securitization program are reduced to zero”

Furthermore, having accepted the Credit Agreement, Citigroup ensures that any default by the “seller” of receivables, i.e. Parmalat Group, will be indemnified.:

“The seller shall indemnify on production

Of supply evidence, the Purchaser, and

Any other persons providing finance to

The Purchaser ..from and against any

Damages, losses, claims and liabilities

By disclaiming knowledge, and refusing to pursue disclosure , as a formal contractual provision, on the Parmalat Group, Citigroup has managed to transform Parmalat trade receivables into  private investments in global markets, and address funds to a number of illegitimate beneficiaries, thereby creating immense preserves of unaccounted money, therewith destroying Parmalat’s assets, acting jointly in full harmony with the managers in control of the company. 
As a result of the dishonest and misleading analyst reports filed by Eureka-Citibank, and endorsed by Standard & Poor, Parmalat’s stock price was inflated at the beginning of the Class Period and then proceeded to lose value, as negative financial information finally reached the market from other sources, undermining Eureka’s projections. 
Furthermore, it should be noted that in reality the Parmalat insiders funding Eureka, by virtue of the Credit Agreement with Citigroup, were in fact acting as Citigroup ‘s insiders. Eureka was one of Citigroup SPES and acted within the Citigroup umbrella as one of Citigroup’s SPES. 

What is intriguing is this ambiguous partnership and active interests interconnection between Citigroup and the Parmalat insiders controlling Curcastle and Bonlat. In this respect Citigroup has scienter earned from the fraud and the money-laundering processes it has structured. Indeed, the credit agreement mentions :

The purchase and sale of co-ownership interests”

In receivables…by Canadian sellers” 

The Subordinated Note agreement mentions 
“ the purchase of co-ownership interests 

in pool receivables”

This agreement suggests that  Citigroup had a direct interest in the Canadian companies, especially Beatrice Food Company, purchased by BCCI Luxembourg.

Eureka-Citibank did more than making material misstatements and omissions in violation of section 10(b) of the Securities Exchange Act of 1934 ("Exchange Act"), 15 U.S.C. § 78j(b), and Rule 10b-5(b) promulgated thereunder, 17 C.F.R. § 240.10b-5.   
These moves and their results have been successful because legislation does not rule out the formal and legal disconnection between  securitization programs and reliable knowledge, due diligence, of the companies which had entered into the Securitization Agreement, and the duty to know the true situation an entity intends to securitize in public markets.. 
 It is the disconnection between knowledge & liability , in the agreement format, which made fraud possible and caused the plaintiffs’ losses 
 or “transaction causation” . 
 Empirical studies show that markets react to information. 
 The “veil of ignorance” has been used to protect Citigroup-Eureka unlawful behaviour and make the fraudulent scheme so successful.

In re WorldCom, Inc. Sec. Litig.,
 tells us that: 

“those who choose to speak . . . must speak honestly -- not in half-truths, in bad faith, or without a reasonable basis for their statements. When a person speaks, but chooses to omit information, the liability for that omission will be judged by its materiality. Defendants were in the business of speaking to the public about stock values. They spoke forcefully and frequently about the value of WorldCom. Having spoken,  Defendants may be held accountable for any material omissions in those statements”. 

This standard is irrelevant in the Citigroup-Eureka case because “lack of knowledge” , a “veil of ignorance”, has been stated openly and signed by all parties in the Credit Agreement. 
Citigroup-Eureka have done more than reports promoting Parmalat and Eureka and encouraged investors to purchase its stock without revealing their knowledge of adverse information about Parmalat or their true beliefs about the company's precarious financial condition, beliefs and information which they intentionally withheld from the investing public. I mean the “failure to disclose inflated values”
.

The Citigroup-Eureka case does not fall under the circumstances of Section 20(a) as it provides:  

“Every person who, directly or indirectly, controls any person liable under any provision of this title or of any rule or regulation thereunder shall also be liable jointly and severally with and to [**69]  the same extent as such controlled person . . . unless the controlling person acted in good faith and did not directly or indirectly induce the act or acts constituting the violation or cause of action”

Having admitted the “veil of ignorance”, regarding Parmalat special purposes entities, Citigroup-Eureka cannot be charged under Section 20..

The Citigroup case challenges the ethical and legal core of the America disclosure system and its purposes, which mean the whole security legislation. 
& Bin Laden?
The shadow of terrorism lurks behind the north American operation, especially in the acquisition and financing of Beatrice Food Company. An entity owned by BCCI Luxembourg, the infamous criminal bank, and a source of funds for world terrorism, including September 11 .  Beatrice was on the verge of bankruptcy when Parmalat acquired it through the Citigroup’s good offices at a high price. So the bank earned also from this operation, as Beatrice’s and Parmalat Finance, adviser, through the North America Division, managed by Mr. Calogero, the former H.L. auditor, who was presumably in touch with the BCCI gang through the old connections between .

Citigroup has financed, through Parmalat, the owners of Beatrice, both in Canada and Chicago.  First, advising Parmalat to acquire it. Secondly, by financing its debt at the expenses of the markets.  But, in fact, Beatrice has never been owned by Parmalat. Because Beatrice’s owners were some of the key “ anonymous “ Parmalat Group shareholders. The court in Parma had in fact discovered the existence of  a number of “secret shareholders”.

What they did was to transfer  market resources from Parmalat to themselves, under Beatrice Food Company’s cover. This fiictitious operation was a necessary step to bring money into the USA, create a fund and transfer it to a minority of  Citigroup’s shareholders, i.e. the former BCCI shareholders, the great patrons of terrorism. We can note here a clear pattern of strategic continuity, a clear political design intended to reach control of the Us strategic institutions through .
It is noteworthy that among Bonlat’s correspondent banks was an entity which surface in the complaint against Prince Bandar by the plaintiffs representing Israeli victims and the 9-11 victims in New York. Prince Bandar was closely tied to BCCI shareholders.  And BCCI has also been Sheik  Khaled Mohammed’s bank. According to Chinoy, a BCCI executive, Citibank kept a credit-line with his bank as well as Bank of America Bank of New York, where Parmalat hold an account, and Security Pacific 
. This institution, allegedly active in the money-laundering markets, surfaces in the Parmalat saga, in Latin America and Australia, Another key BCCI figure, Kazem Irawani, has worked for Citibank NA, international real estate and construction financing and has been Manager, lending officer, International Banking Group in the Middle East North Africa region, in charge of $100 MM real estate and construction financing portfolio( Dubai ). George Bush Sr. and James Baker III were allegedly tied to BCCI through the former CIA director, Helms, in turn linked to Rahim Irvani, of BCCI, and allegedly to the Medellin Cartels.
 Behind BCCI closed doors, the terrorist leaders planned the attacks on America.  One may ask whether a prompt Presidential action could have prevented the attack, should the Administration, both under Clinton and Bush, have broken the BCCI controlling shareholders ties and destroyed their program. The true purposes and alliances of the bank remained covered by secret. Washington acted too late and only in a fragmented manner. This has been one of the most serious errors in American political history.
The Saudi Royal Family has as dominant position in Citigroup, while Prince Al Waleed extends its influence over the European and American financial systems. In Italy and Europe, Parmalat has been one of the Arabs’ front-companies, surely one of the most important.
One may ask whether the strategists of terror had already gained a foothold at the centre of the American defence system, the CIA, since the middle of the 80s, by way of the BCCI corrupted secret channels. This would help explain the September 11 catastrophe.

CONCLUDING REMARKS AND UNASWERED QUESTIONS

The Parmalat Case has much to tell us on illegal political-party financing. Tanzi and his team financed a number of key lawmakers across the center-left political spectrum; from the Sicilian MP, Mannino, one charged with ties to the Mafia, to the Neapolitan De Mita, and finally Prodi, the former president of the EU Commission and President of the Council of Ministers in Italy for a number of years, leading two governments.
These high political protections have no doubt protected Parmalat from effective regulatory scrutiny. Informally, Parmalat became a sui generis public company at the personal service of a number of prominent leaders , financiers and entrepreneurs, cutting across political divides. Parmalat was a political special purpose vehicles to circumvent EU and USA law. Italian politicians played a minor role in the affair. Their task was to protect the company from Italian regulators to ensure the creditworth it needed for the success of its operation in global and national markets.
Parmalat was controlled from above by a consortium of shareholders and managers who used the company as a legitimate payment system for political corruption. The key point is that a bankrupt and criminal company was free to act  in the political markets, assert its own interests, shaping the formation of political judgement., interfere with regulatory activities and launder billions of euros and dollars 
. Equally, in North America and Latin America, the companies controlled by Parmalat had as their main proposal an apparently legitimate political-party financing activity in order to get in control of the government processes and subject the lawmakers to its interest, subjecting them to a fraudulent and subversive scheme. Control of “judgement” is indeed a mark of political corruption, in American jurisprudence
, as the US supreme court has recently emphasized 

This is the explanation for the paradox of a company which in reality has never pursued a commercial activity. In Italy Parmalat’s success was extraordinary: almost all banks, including the biggest Unicredit and Intesa, financed Parmalat for years, creating a pool of investors that should have alarmed the Bank of Italy, at the time led by Mr. Fazio, now indicted on a number of counts. The Bank’s credit supervisors never asked questions. Nor the Italian SEC. Nor did the Italian anti-trust watchdog, where one of Tanzi’s friends was appointed, with the blessing of the DS, the former communist party. Indeed, Parmalat has financed the left-wing leaders of the Christian Democracy, the Socialist Party and the former Communists.   

Judging upon the identity and interests of Parmalat’s true owners and beneficiaries, one may surmise that the Middle Eastern politics, especially the policies bent against the Jewish State, were the first target to pursue in the agenda of corruption. It was a multilayered pattern. The Italian government and lawmakers, financial advisors and bankers, provided Parmalat Finance the credentials it needed to entry the USA markets. At this stage, Parmalat became the conduit of illegal funds, flowing from special purpose vehicles and entities located in places untrammelled by regulators and regulations. This operation was possible due to the patronage of Bank of America and Citigroup which have played a key role in the management and securitization of finances I have discussed earlier. They have performed this role without asking questions for decades. 
Arab interest are prominent in both banks. An enormous flow of funds has therefore reached them shifting the centre of gravity of the American financial system. Parmalat has indeed many ties to strange Middle-eastern companies, and to people involved in the September 11 operation.

I would suggest one can discern another devastating purpose of the Parmalat fraudulent scheme. It is a case where we see a number of foreign states working to disrupt the financial economy, undermine the nation-state regulatory controls, and achieve a dominant position in the global economy.

This was, indeed, the BCCI main purpose.
CARLO ROSSETTI
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� Assemblée Nazionale, a) Des règles de constitution et de fonctionnement garantissant l'opacité, c) Les holdings, emblème du paradis fiscal luxembourgeois 





L'attractivité fiscale des « holdings 1929 » ou « H. 29 » pour les initiés n'est plus à démontrer. 





Fin 1998, il y avait au Luxembourg un peu plus de 14 000 « holdings 1929 » représentant un capital d'environ 2 274 milliards d'euros (15 000 milliards de francs). Toutefois, depuis cette date, le nombre des « H. 29 » n'a guère varié et se situe actuellement autour de 15 000. Les holdings 1929 sont aujourd'hui moins utilisées comme instrument de contrôle d'un groupe de sociétés, les acteurs financiers préférant recourir aux « sociétés de contrôle de participations », nom poli pour désigner des SOPARFI. En revanche, les « H. 29 » restent toujours très prisées par les particuliers qui choisissent volontiers cette structure pour gérer leur patrimoine privé. Leur fortune est apportée au « holding 1929 » et les revenus générés ne sont pas imposables au niveau de l'actionnaire, en l'absence de distribution de dividendes. 





En revanche, si du côté luxembourgeois, les dividendes distribués aux actionnaires par la H. 1929 sont exonérés d'impôts, ces revenus sont néanmoins taxés en France, comme si la société holding était imposable sur notre territoire (article 209 B du code général des impôts). 





Les « H. 29 » sont donc devenues avant tout des instruments au service de la gestion patrimoniale et ne relèvent guère de la stratégie fiscale des entreprises. C'est sur la base de ce constat que « l'establishment » financier luxembourgeois estime injustifiée la présence des holdings 1929 sur la liste des pratiques fiscales dommageables pour l'Union européenne, établie par le groupe de travail dirigé par Mme Dawn Primarolo, ministre britannique du Trésor. 





Rendu public en février 2000, le rapport Primarolo visait, au Luxembourg, cinq mécanismes dommageables dont seulement deux subsistent encore aujourd'hui : le régime des provisions applicable aux sociétés de réassurance et le mécanisme des « holdings 1929 », les autres dispositifs ayant été abrogés. En ce qui concerne le régime des provisions fiscalement déductibles applicables aux sociétés de réassurance, le projet de règlement grand ducal, actuellement en discussion, tend à faire de ces provisions un outil de gestion de risque et non plus un instrument d'optimisation fiscale. En conséquence, seuls demeureraient sur la liste des pratiques fiscales dommageables recensées au Luxembourg, les holdings 1929 que le gouvernement du Grand Duché ne semble pourtant pas pressé de faire disparaître. 


Sur le plan des principes, le Luxembourg estime que les « H. 29 » ne relèvent pas de la fiscalité des entreprises, visée par le rapport Primarolo, mais de la gestion patrimoniale des fortunes privées et le gouvernement grand ducal continue de défendre politiquement ce mécanisme. 





« Nous n'allons pas abandonner les holdings 1929 » avait nettement déclaré en avril 2000 le ministre Luc Frieden et cette prise de position n'a pas été démentie puisqu'en mai 2001, la déclaration du Premier ministre Jean-Claude Junker sur la situation économique et fiscale du pays ne comprenait aucune annonce de modification du régime des holdings 1929, ce que n'ont pas manqué de souligner les observateurs. 





Le gouvernement luxembourgeois a-t-il, tout au plus, considéré que ces « sociétés de gestion patrimoniale » - nouveau langage pudique atténué pour désigner les holdings 1929 - pourraient éventuellement être supprimées si les autres Etats membres dotés de mécanismes similaires faisaient de même. 





On ne peut toutefois manquer de s'interroger sur les raisons qui poussent ainsi les autorités luxembourgeoises à maintenir ce mécanisme. 





Il est certain que les banquiers et financiers du Grand Duché sont très attachés à ce dispositif et qu'ils se sont montrés fort inquiets du risque de sa disparition. Sans doute est-ce là une raison suffisante pour maintenir sur la place financière du Luxembourg les holdings 1929 épinglées par le rapport Primarolo, dont les autorités luxembourgeoises se refusent à dire combien pèse ce secteur dans l'ensemble de l'économie du Grand Duché car il s'agit là d'une information « sensible ». 





Les sociétés holdings au Luxembourg peuvent se développer sans risque d'être inquiétées. En 1997, le Président socialiste de la Commission des finances de la Chambre des députés, M. Krecké, dénonçait le fait qu'un seul fonctionnaire était chargé du contrôle des 12 700 holdings répertoriées au Luxembourg, ce qui signifiait une probabilité d'un contrôle approfondi tous les 60 ans 7 ; Depuis lors, la situation n'a guère changé. 





Si les holdings 1929 n'étaient qu'un pur instrument de basse pression fiscale n'entraînant qu'une distorsion de concurrence dommageable entre Etats membres de l'Union européenne, leur maintien serait regrettable mais serait de portée limitée à l'aspect fiscal. Or, le recours à la création des holdings 1929 ne constitue pas une simple distorsion fiscale, ce mécanisme permet, de par son fonctionnement, de garantir, à ceux qui utilisent cette forme particulière de société, la confidentialité, voire l'anonymat.Les holdings 1929, conçues au départ pour faire bénéficier les sociétés d'une fiscalité très favorable, sont devenues de moins en moins intéressantes dès lors que les bénéfices réalisés au Luxembourg sont devenus taxables dans le pays d'origine, puisque les « H. 29 » ne bénéficient pas des conventions de non double imposition.Le regain d'utilisation des holdings 1929 est donc lié à leur nouvelle utilisation à des fins patrimoniales par des particuliers. 


Les financiers luxembourgeois le reconnaissent eux-mêmes : ce mécanisme est aujourd'hui employé à une finalité différente de celle prévue il y a plus de 70 ans et c'est pour cette raison d'ailleurs qu'ils réfutent l'inscription sur la liste des 66 pratiques fiscales dommageables, des holdings 1929. La simple consultation de différents sites Internet suffit à se convaincre que le mécanisme de la société « H. 29 » est proposé à des personnes à la recherche de discrétion. Progressivement, la holding 1929 est devenue un outil commode pour créer des écrans supplémentaires qui rendent encore plus difficile l'identification du bénéficiaire fiscal réel des fonds C'est là une des raisons principales qui justifierait le démantèlement des « holdings 1929 » au même titre que celui des Anstalts au Liechtenstein ou des fondations en Suisse. 





� United States District Court, Southern District of New York, In Re Parmalat Securities Litigation, Master Docket 04 Civ. 0030 (LAK) ECF Case


First Amended Consolidated Class Action Complaint for Violation of the Federal Securities Laws.


� Rule 10(b) of the Securities Exchange Act of 1934 prohibits the "use or employment of . . . any manipulative or deceptive [**22]  device or contrivance in contravention of such rules and regulations as the Commission may prescribe as necessary or appropriate in the public interest or for the protection of investors." 15 U.S.C. 78j(b). Commission Rule 10b-5, promulgated under Section 10(b), "forbids, among other things, the making of any 'untrue statement of material fact' or the omission of any material fact 'necessary in order to make the statements made . . . not misleading."' Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 341, 125 S. Ct. 1627, 161 L. Ed. 2d 577 (2005). Courts have used these rules to imply a private damages action that resembles, but is not wholly coterminous with, common law tort actions for misrepresentation. See id. When such cases involve publicly traded securities, the action is comprised of the following elements:  





(1) a material misrepresentation (or omission);


 


(2) scienter, i.e., a wrongful state of mind;


 


(3) a connection with the purchase or sale of a security;


 


(4) reliance, often referred to in cases involving public securities markets  [*43]  (fraud-on-the-market cases) as "transaction causation;"


 


(5) economic loss, and


 


(6) "loss causation," i.  [**23]  e., a causal connection between the material misrepresentation and the loss.








� In 1995, Congress enacted the Private Securities Litigation Reform Act ("PSLRA"), 15 U.S.C. § 78u-4, which marked an effort to curb abuse in private securities lawsuits. See Greebel v. FTP Software, Inc., 194 F.3d 185, 191 (1st Cir. 1999).  [**10]  HN2The PSLRA requires that a complaint claiming securities fraud based on misstatements or omissions set forth "each statement alleged to have been misleading, the reason or reasons why the statement is misleading, and, if an allegation regarding the statement or omission is made on information and belief, the complaint shall state with particularity all facts on which that belief is formed." 15 U.S.C. § 78u-4(b)(1). Additionally, where a plaintiff may recover money damages "only on proof that a defendant acted with a particular  [*39]  state of mind," the PSLRA requires the complaint to "state with particularity facts giving rise to a strong inference that the defendant acted with the required state of mind." 15 U.S.C. § 78u-4(b)(2). "The 'required state of mind' for liability under section 10(b) [of the Exchange Act] and Rule 10b-5 is referred to as 'scienter,' which the Supreme Court has defined as 'a mental state embracing intent to deceive, manipulate, or defraud.'." Greebel, 194 F.3d at 194 (quoting Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 n. 12, 96 S. Ct. 1375, 1381 n.12, 47 L. Ed. 2d 668)(1976). Therefore, under the PSLRA, the complaint must "state with particularity [**11]  facts that give rise to a 'strong inference' of scienter, rather than merely a reasonable inference." In re Cabletron Sys., Inc., 311 F.3d 11, 28 (1st Cir. 2002). n2 








� Citigroup, Letter to the Milan Prosecutor Office.


� Subscription Note Agreement concerning the US Securitization of Parmalat Fin. spA and certain  Canadian Subsidiaries of Parmalat Finanziaria, March 31, 2000.


� Parmalat Receivables Purchase agreement among Farmland Dairies and Milk Products of Alabama, Eureka and Citibank as Agent, Execution Copy, February 2001.


� A similar case is CREDIT SUISSE-AOL SECURITIES LITIGATION,Civ. Action No. 02-12146-NG The essence of the Plaintiff's claims is that during the Class Period, the Defendants issued thirty-five research reports in which they promoted AOL and encouraged investors to purchase its stock without revealing their knowledge of adverse information about AOL or their true beliefs about the company's precarious financial condition, beliefs and information which they intentionally withheld from the investing public. In fact, Plaintiff asserts that instead of providing unbiased, independent, research on AOL to investors, as they were supposed to do, the Defendants were motivated to issue reports containing false and misleading information by their eagerness to win AOL's lucrative investment banking work. As a result of the dishonest and misleading analyst reports filed by CSFB, AOL's stock price was inflated at the beginning of the Class Period and then proceeded to lose value, as negative financial information finally reached the market from other sources and undermined CSFB's projections. At the end of the Class Period, revelations in the Washington Post about alleged accounting gimmickry and the disclosure of an SEC investigation of these accounting practices resulted in a second decline in the value of AOL's stock


� "It is established simply [**48]  by showing that, but for the claimed misrepresentations or omissions, the plaintiff would not have entered into the detrimental securities transaction." Emergent Capital Inv. Mgmt., 343 F.3d at 197. To appropriately allege transaction causation, Plaintiff need not allege that it read CSFB's analyst reports, nor does Plaintiff need to assert that it purchased AOL through CSFB. Instead, Plaintiff may allege that Defendants perpetrated a fraud-on-the-market. See Basic Inc. v. Levinson, 485 U.S. 224, 247, 108 S. Ct. 978, 99 L. Ed. 2d 194 (1988).


� Empirical studies from a variety of sources have also shown that markets react to the release of analyst reports in a timely and economically significant manner. See generally Cristi A. Gleason & Charles M. C. Lee, Analyst Forecast Revisions and Market Price Formation, 78 Acct. Rev. 193 (2003); Alon Brav & Reuven Lehavy, An Empirical Analysis of Analysts' Target Prices: Short-term Informativeness and Long-term Dynamics, 58 J. Fin. 1933 [2003); Jeffrey A. Busse & T. Clifton Green, Market Efficiency in Real-Time, 65 J. Fin. Econ. 415 [2002). The SEC has endorsed a similar position: See Securities and Exchange Commission, Analyzing Analyst Recommendations(April 20, 2005), available at http://www.sec.gov/investor/pubs/analysts.htm(noting that "[t]he mere mention of a company by a popular analyst can temporarily cause its stock to rise or fall-even when nothing about the company's prospects or fundamentals has recently changed.").
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� In DeMarco v. Robertson Stephens, Inc., the Court made a similar finding where the defendant had argued that the fraud-on-the-market hypothesis applied only to corporate insiders who possess inside knowledge and not to opinions published in analyst reports. 318 F. Supp. 2d at 120. The Court scoffed at this suggestion, stating: 


An underwriter like [defendant] that has a research department engaged in the business of analyzing companies in order to disseminate to the public information and opinions about specific securities clearly intends that the market take into account its recommendations to buy or sell such securities. It is axiomatic that prices in an open market reflect supply and demand, and it is disingenuous, to say the least, for defendants to now argue that their published purchase recommendations are somehow excluded from the information available to market actors when valuing securities
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